
GREEN HIGHLIGHT=information needs to be inserted

YELLOW HIGHLIGHT=alterative language.  One or the other should be selected for use in the agreement, not both alternatives.  
CONFIDENTIALITY AGREEMENT

This Agreement is entered into as of the last date of the signatures below [as of [INSERT DATE] (“the Effective Date”) by and between the Research Institute at Nationwide Children’s Hospital (“Research Institute”) located at 700 Children’s Drive, Columbus, Ohio 43205 and [INSERT OTHER ENTITY] (“Recipient”) located at [INSERT ADDRESS] (collectively, together with any affiliated entities, the “Parties” and each individually a “Party”).

WHEREAS, the Parties are considering a possible business transaction relating to a research project (“the Transaction”); and


WHEREAS, Research Institute desires to provide certain Confidential Information (as defined below) related to the Transaction in order to assist the Parties in the evaluation and decision-making regarding whether to enter into the Transaction. 

WHEREAS, Research Institute is willing to disclose to Recipient certain confidential information relating to the technology described in its Disclosure No. [INSERT NUMBER] titled [INSERT TITLE] (“the Technology”); and

WHEREAS, Recipient is interested in examining the Research Institute’s information solely for purposes of evaluating a potential business transaction related to the Technology (“the Transaction”).

NOW, THEREFORE, in consideration of the receipt of such Confidential Information and the mutual promises made herein, the Parties agree as follows:

1.
Confidential Information Defined.  As used herein, “Confidential Information” means all oral and written information provided by Research Institute to the Recipient as part of the review, negotiation and evaluation of the Transaction, including but not limited to [all information related to the Technology,] data, research reports, patent applications, drawings, samples, contract terms, business plans, analyses, studies, notes or other documents that contain or otherwise reflect such Confidential Information.  Such Confidential Information also includes the fact that the Parties are exchanging Confidential Information and engaging in discussions on the Transaction. 

2.
Limitations on Use.  Recipient may use and reproduce the Confidential Information only for the purposes set forth in this Agreement and shall not disclose such Confidential Information to any third party without the prior written approval of Research Institute.  Recipient shall take precautions that are at least as protective of its own information to prevent the unauthorized disclosure or use of such Confidential Information, but in no event less than a reasonable degree of care.  
3.
Exclusions.  The restrictions on the use or disclosure of Confidential Information set forth in this Agreement shall not apply to any Confidential Information that: (i) is or becomes generally available to the public through no fault or omission of Recipient; (ii) was within Recipient’s possession on a non-confidential basis prior to it being furnished by Research Institute as shown by Recipient’s written records; (iii) becomes available to Recipient on a non-confidential basis from a third party with the legal right to do so; (iv) has been independently developed by Recipient without the use of the Confidential Information as evidenced by written documentation; or (v) Recipient is legally compelled to disclose by subpoena or other legal process; provided, however, that Recipient shall provide Research Institute with prompt written notice of any such subpoena or legal process so as to enable the Research Institute to seek a protective order or other appropriate remedy.
4.
Limited Internal Disclosure.  Recipient shall maintain control over the Confidential Information and shall limit its distribution only to employees, agents, directors and officers who are directly involved in evaluating the Transaction, who have a legitimate need to know all or part of the Confidential Information, and who agree to be bound by the terms of this Agreement.  

5.
Competitive Advantage.  The Recipient will not use the Confidential Information in any way that would (i) be detrimental to the Research Institute, (ii) be competitive with the Research Institute’s products or services, or (iii) threaten harm or injury to the Research Institute’s reputation or ability to conduct business.   
6.
Term.  This Agreement shall begin on the Effective Date and end on the earlier of: (i) the date on which Recipient returns or destroys all of the Confidential Information to the Research Institute as set forth under Section 7 or (ii) two (2) years from the Effective Date, unless such period is extended by the Parties in writing.  
7.
Return or Destruction of Material.  All Confidential Information shall remain the property of Research Institute and shall be returned or destroyed upon (i) Research Institute’s written request; (ii) Recipient’s written determination that it no longer has a need for such Confidential Information; or (iii) expiration of this Agreement; whichever occurs first.  At the request of Research Institute, Recipient shall verify in writing that all Confidential Information has been returned or destroyed and that no copies of same have been made.
8.
Survival.  Recipient’s obligations under this Agreement shall survive expiration of the Agreement for a period of five (5) years.
9.
No Transfer/No Warranty.  No license to Recipient, under any trademark, patent, copyright, or any other intellectual property right, is either granted or implied by the conveying of Confidential Information to the Recipient.  None of the Confidential Information that may be disclosed or exchanged by the Research Institute to the Recipient shall constitute any representation, warranty, assurance, guarantee, or inducement of any kind by the Research Institute.

10.
No Obligation.  Neither this Agreement nor the disclosure or receipt of Confidential Information shall constitute or imply any promise or intention to make any purchase of products or services by either Party or any commitment by either Party that any business arrangement will be entered into between the Parties.

11.
Severability.  If any provision of this Agreement shall be held by a court of competent jurisdiction to be illegal, invalid or unenforceable, the remaining provisions shall remain in full force and effect.
12.
Waiver.  No waiver by either Party of any term or condition of this Agreement, no matter how long continuing or how often repeated, shall be deemed a waiver of any subsequent act or omission, nor shall any delay or omission on the part of either Party to insist upon compliance with any term or condition of this Agreement be deemed a waiver of such term or conditions.  All waivers must be in writing and signed by the Party granting such waiver.
13. 
Equitable Relief.  The Parties acknowledges and agrees that as a recipient of the Confidential Information, any use or disclosure of the Confidential Information by Recipient, or its agents or employees in violation of this Agreement may be harmful to Research Institute.  In the event of any such breach of this Agreement, Research Institute shall be entitled to equitable relief, including injunctive relief and specific performance, as a remedy for any such breach (which shall not be the exclusive remedy for breach of this Agreement).
14.
Governing Law/Venue.  This Agreement shall be governed by the laws of the State of Ohio.  Any judicial proceeding brought against either Party regarding any dispute arising out of this Agreement or any matter related hereto shall be brought in the courts in Franklin County, Ohio.  [ALTERNATIVES: Remain silent on just venue; remain silent on both issues in which case the following sentence should be used: [This section was left blank intentionally.]  Can also accept Delaware, then New York.  Anything else must come to Legal.]
15.
Entire Agreement.  This Agreement constitutes the entire understanding between the Parties hereto and supersedes all previous communications, representations and understandings, oral or written, between the Parties with respect to the subject matter of this Agreement.
16.
Amendments.  No amendment or modification of this Agreement shall be valid or binding on the Parties unless made in writing and signed on behalf of each of the Parties by their respective duly authorized officers or representatives.
17.
Counterparts.  This Agreement may be executed in two or more counterparts, each of which will be deemed to be an original copy and all of which, when taken together, will be deemed to constitute one and the same agreement.  Signatures of the Parties by facsimile or electronic transmission will be deemed to be their original signatures for all purposes.

IN WITNESS WHEREOF, the Parties have executed this Agreement by their duly authorized representative to be effective as of the Effective Date.

RESEARCH INSTITUTE AT NATIONWIDE CHILDREN’S HOSPITAL

By:  







Matthew McFarland, RPh, PhD

Director, Office of Technology


Commercialization
Date:  







RECIPIENT

By:  






Printed Name:  





Title:  






Date:  
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